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1. REAL PARTY IN INTEREST 
The real party in interest in this appeal is Beiersdorf AG of Hamburg, Germany. The 
corresponding assignment was recorded in the U.S. Patent and Trademark Office on January 26, 
2004 at REEL 014923, FRAME 074L 

II. RELATED APPEALS AND INTERFERENCES 

Appellants have filed Notices of Appeal in co-pending application Nos. 1 1/255,956 and 
11/255,957 (which are children of the present application) on April 6, 2007 and are filing 
corresponding Appeal Briefs concurrently herewith. Appellants, Appellants' representative or the 
Assignee are not aware of any other prior and pending appeals, interferences or judicial 
proceedings which may be related to, directly affect or be directly affected by or have a bearing 
on the Board's decision in the pending appeal. 

IIL STATUS OF CLAIMS 
The status of the claims is as follows: 

Claims 105-187, 189, 190 and 192-210 are pending in this application. 

Each of claims 105-187, 189, 190 and 192-210 is indicated as rejected in the Final Office 
Action mailed March 6, 2007. Claims 1-104 are cancelled. 

The rejection of each of claims 105-187, 189, 190 and 192-210 is under appeal. Claims 
105-187, 189, 190 and 192-210 involved in the appeal are reproduced in the Claims Appendix 
attached hereto. 
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IV. STATUS OF AMENDMENTS 
. No Amendment has been filed subsequent to the Final Office Action mailed March 6, 

2007. 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

A. Claim 105 

Independent claim 105 is drawn to an antimicrobial composite which comprises an 
outermost first, liquid-permeable layer and a second layer arranged on the first layer. A coating 
of an antimicrobial metal in elemental form as such is present between the first and second layers 
on at least one of the surfaces of the first and second layers but substantially no antimicrobial 
metal in elemental form is present on exterior surfaces of the composite. 

See, e.g., present specification at page 4, lines 9-13, page 5, lines 3-5 from the bottom, 
page 6, lines 7-9, and page 18, lines 13-29 in combination with Figures 2-4. 

B. Claim 163 

Independent claim 163 is drawn to an antimicrobial composite which comprises a first, 
liquid-permeable layer and a second, liquid-absorbing layer on the first layer. The first layer 
comprises a coating of elemental silver as such on a side which faces the second layer. The 
second layer comprises a nonwoven which comprises at least one of polyethylene, 
polypropylene, polyester and viscose. Substantially no silver metal is present on exterior surfaces 
of the composite. 
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See, e.g., present specification at page 4, lines 9-13, page 5, lines 6-13 and lines 8-9 from 
„ the bottom, and page 18, lines 13-29 in combination with Figures 2-4. 

C. Claim 180 

Independent claim 1 80 is drawn to an antimicrobial composite which comprises a first, 
liquid-permeable layer and a second liquid-absorbing layer arranged on the first layer. A layer 
which comprises an antimicrobial metal in elemental form as such is present between the first 
and second layers but substantially no antimicrobial metal in elemental form is present on 
exterior surfaces of the composite. 

See, e.g., present specification at page 4, lines 9-13, page 6, lines 3-5 from the bottom, 
and page 18, lines 13-29 in combination with Figures 2-4. 

Claim 207 

Independent claim 207 is drawn to an antimicrobial composite comprising a first, liquid- 
permeable layer and a second, liquid-absorbing layer arranged on the first layer. Silver in 
elemental form is present between the first and second layers as a coating on at least a surface of 
the first layer but substantially no silver metal is present on exterior surfaces of the composite. 
Further, the first layer comprises at least one of a hole and a mesh structure and is coated with 
aluminum on at least the surface thereof which is coated with silver. 

See, e.g., present specification at page 4, lines 9-15, page 5, line 6, page 6, lines 7-9 from 
the bottom, and page 18, lines 13-29 in combination with Figures 2-4. 
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E. Claim 208 

Independent claim 208 is drawn to an antimicrobial composite comprising a first, liquid- 
permeable layer having a thickness of from about 0.02 mm to about 0.8 mm and a second layer 
arranged on the first layer. Silver in elemental form is present between the first and second layers 
as a coating on a surface of the first layer. Substantially no silver metal is present on exterior 
surfaces of the composite. Further, the first layer comprises an aluminum coating under the silver 
coating. 

See, e.g., present specification at page 4, lines 9-13 and lines 5-6 fi-om the bottom, page 
5, lines 8-9 fi-om the bottom, and page 18, lines 13-29 in combination with Figures 2-4. 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

The broad issues under consideration are: 

1. Whether claims 105-112, 119-123, 125-132, 139-141, 147-151, 163, 164, 167, 
170, 174-185, 189, 192, 193, 197-199, 206, 207 and 209 are properly rejected under 35 U.S.C. § 
103(a) as allegedly being obvious over Burrell et al., US 2003/0054046 Al (hereafter 
"BURRELL") and in particular, whether the disclosure of BURRELL is sufficient to establish a 
prima facie case of obviousness of the subject matter of claims 105-1 12, 1 19-123, 125-132, 139- 
141, 147-151, 163, 164, 167, 170, 174-185, 189, 192, 193, 197-199, 206, 207 and 209. 

2. Whether claims 113-118, 124, 133-136, 142-146, 152-162, 165, 166, 168, 169, 
171-173, 186, 187, 190, 194, 195, 200-205, 208 and 210 are properly rejected under 35 U.S.C. § 
103(a) as allegedly being unpatentable over BURRELL and further in view of Kirkwood et al., 
US 2004/0241214 Al (hereafter "KIRKWOOD") and in particular, whether the disclosures of 
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BURRELL and KIRKWOOD are sufficient to establish a prima facie case of obviousness of the 
subject matter of claims 113-118, 124, 133-136, 142-146, 152-162, 165, 166, 168, 169, 171-173, 
186, 187, 190, 194, 195,200-205,208 and 210. 

3. Whether claims 137, 138 and 196 are properly rejected under 35 U.S.C. § 103(a) 
as allegedly being unpatentable over BURRELL in view of KIRKWOOD and further in view^ of 
Burton, U.S. Patent No. 6,903,243 (hereafter "BURTON") and in particular, whether the 
disclosures of BURRELL, KIRKWOOD and BURTON are sufficient to establish a prima facie 
case of obviousness of the subject matter of claims 137, 138 and 196. 

Appellants note that the Examiner additionally has provisionally rejected claims 105-187, 
189, 190 and 192-210 under the non-statutory doctrine of obviousness-type double patenting as 
allegedly being unpatentable over claims 1-20 and claims 1-34 of co-pending Application Nos. 
11/255,956 and 11/255,957 (both children of the present application). Appellants will address 
this provisional rejection once the Board has rendered a decision on the above issues 1. to 3, and 
the issues set forth in the Appeal Briefs in the co-pending applications (concurrently filed 
herewith). 

VIL ARGUMENTS 

A. Citation of Authority 

The appropriate starting point for a determination of obviousness is stated in Graham v. 
John Deere Co.. 383 U.S. 1, 17, 148 U.S.P.Q. 459, 466 (1966): 
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Under § 103, the scope and content of the prior art are to be determined; 
differences between the prior art and the claims at issue are to be ascertained and 
the level of ordinary skill in the pertinent art resolved. Against this background, 
the obviousness or nonobviousness of the subject matter is determined. 

The test of obviousness vel non is statutory and requires a comparison of the claimed 
subject matter as a whole with the prior art to which the subject matter pertains. In re Brouwen 
77 F.3d, 422, 37 U.S.P.Q, 2d 1663 (Fed. Cir. 1996); In re Ochiai , 71 F.3d 1565, 37 U.S.P.Q. 2d 
1127 (Fed. Cir. 1995). 

Often, it will be necessary to look to interrelated teachings of multiple patents; the effects 
of demands known to the design community or present in the marketplace; and the background 
knowledge possessed by a person having ordinary skill in the art to determine whether there was 
an apparent reason to combine the known elements in the fashion claimed by the patent at issue. 

This analysis should be made explicit. KSR IntM Co. v. Teleflex Inc. , 550 U.S. , 2007 WL 

1237837, at *14 (2007). "A patent composed of several elements is not proved obvious merely 
by demonstrating that each of its elements was, independently, known in the prior art. Although 
common sense directs one to look with care at a patent application that claims as innovation the 
combination of two known devices according to their established fimctions, it can be important 
to identify a reason that would have prompted a person of ordinary skill in the relevant field to 
combine the elements in the way the claimed new invention does." Id, at 14-15. 

"If the Examiner fails to establish a prima facie case, the rejection is improper and will 
be overturned." In re Riickaert , 9 F.3d, 1532, 28 U.S.P.Q.2d, 1956 (Fed. Cir. 1993), citing Inre 
Fine, 837 F.2d 1071, 1074,5 U.S.P.Q.2d 1596, 1598 (Fed. Cir. 1988). 
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B. Claims 105-112, 119-123, 125-132, 139-141, 147-151, 163, 164, 167, 170, 174-185, 189, 
192, 193, 197-199, 206, 207 and 209 Are Not Properly Rejected Under 35 U.S.C. 
103(a) As Obvious Over BURRELL 

1. Summary of Rejection 

The rejection merely refers to parts of the abstract and paragraphs [0106], [0108], [0110], 
[0111], [0120], [0132] and [0197] of BURRELL, almost exclusively without indicating a 
relationship between the disclosure of BURRELL and any of the rejected claims and without 
giving any explanation whatsoever why it is the Examiner's opinion that the disclosure of 
BURRELL renders the rejected claims obvious. Only rejected dependent claims 131, 132, 170 
and 207 are specifically mentioned in the rejection (dependent claims 131 and 132 as allegedly 
being anticipated). See page 4, last two paragraphs of Office Action of March 6, 2007. 

2. BURRELL As a Whole Teaches Away From Claims 105-112, 119-123, 125- 
132, 139-141, 147-151, 163, 164, 167, 170, 174-185, 189, 192, 193, 197-199, 
206, 207 and 209 

Because no specific reasons for the rejection of claims 105-112, 119-123, 125-132, 139- 
141, 147-151, 163, 164, 167, 170, 174-185, 189, 192, 193, 197-199, 206, 207 and 209 over 
BURRELL are given in the Office Action of March 6, 2007, Appellants are not in a position to 
specifically address such reasons. In view thereof, some of the reasons why BURRELL is unable 
to render obvious the subject matter of any of the rejected claims are set forth below. 

Appellants point out that all of the rejected independent claims (i.e., claims 105, 163, 
180, 207 and 208) recite that in the claimed composite substantially no antimicrobial metal 
(silver metal) is present on exterior surfaces of the composite . BURRELL not only fails to 
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disclose or render obvious a corresponding composite, but even teaches away therefrom. For 
example, in paragraph [01 14] thereof BURRELL states (emphasis added): 

[0114] The coated substrate, for example a dressing, preferably includes a nanocrystalline 
coating of one or more of the antimicrobial metals. The coating is applied to one or more 
of the dressing layers, but is most preferably applied at least to the skin facing layer. 

Accordingly, BURRELL teaches that it is most preferred for the antimicrobial metal to be 
present on the skin facing layer which means that antimicrobial metal is necessarily present on 
an exterior surface of the dressing (the skin facing layer), contrary to what is recited in the 
present independent claims. 

Even if the above passage of BURRELL were considered to not explicitly exclude the 
presence of the antimicrobial metal exclusively on a dressing layer that is not in direct contact 
with the skin the above passage and the disclosure of BURRELL as a whole make it absolutely 
clear that this would not be an advantageous embodiment. In view thereof, is not seen that 
BURRELL provides an apparent reason for one of ordinary skill in the art to provide a composite 
which does not have antimicrobial metal on a surface of the composite which comes into direct 
contact with the skin. 

3. Example 1 of BURRELL Fails to Render Obvious Claims 105-112, 119-123, 
125-132, 139-141, 147-151, 163, 164, 167, 170, 174-185, 189, 192, 193, 197-199, 
206, 207 and 209 

With respect to Example 1 of BURRELL which appears to be referred to in the first full 
paragraphs of pages 4 and 10 of the Final Office Action, it is noted that paragraphs [0192], 
[0193] and [0197] of BURRELL state (emphases added): 

[0192] This example shows the preparation of a bilayer nanocrystaUine silver coating on a 
dressing material. A high density polyethylene dressing, DELNET™ or CONFORMANT 
2^^^ was coated with a silver base layer and a silver/oxide top layer to generate a coloured 
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antimicrobial coating having indicator value . The coating layers were formed by 
magnetron sputtering under the conditions set out in Table 1 , 

[0193] The resulting coating was blue in appearance. A fingertip touch was sufficient to 
cause a colour change to yellow. The base layer was about 900 nm thick, while the top 
layer was 100 nm thick. 

[0197] To form a three layer dressing, two layers of this coated dressing material were 
placed above and below an absorbent core material formed from needle punched 

rayon/polyester (SONTARA™ 8411). With the silver coating on both the first and third 
layers, the dressing may be used with either the blue coating side or the silver side in the 
skin facing position. For indicator value, it might be preferable to have the blue coating 
visible. The three layers were laminated together by ultasonic welding to produce welds 
between all three layers spaced at about 2.5 cm intervals across the dressing. This allowed 
the dressing to be cut down to about 2.5 cm size portions for smaller dressing needs while 
still providing at least one weld in the dressing portion. 

Further, regarding the preparation of the blue indicator layer, BURRELL provides the 

following information in paragraphs [0115] to [01 17] thereof (emphases added): 

[0115] The nanocrystalline coating is most preferably formed with atomic disorder in 
accordance with the procedures set out above and as described in WO 93/23092, WO 
95/13704, and WO98/41095, and as set out below. Most preferably, the coating is formed 
as a multilayer coating of the antimicrobial metals, having a top and a base layer, as set 
below, to produce an interference colour. In this way, the coating provides not only the 
active ingredient for the treatment of inflammatory skin conditions, but also acts as an 
indicator of activation of the dressing. As the top layer of the coating is activated with an 
alcohol or water-based electrolyte, such as sterile water or ethanol, even minor dissolution 
of the antimicrobial metal results in a detectable colour change, indicating that the coating 
has been activated. If there is no colour change, additional moisture might be provided to 
the dressing by adding water, until a colour change is detected. Once activated, the 
dressing should be maintained in a moist condition, for example by the addition of sterile 
water, if necessary. 

[0116] iii) Multilayer Nanocrystalline Coatings of Antimicrobial Metals With Interference 
Colour 

[0117] The coated substrates, for example dressings may include the antimicrobial metal 
coating formed with at least two metal layers, a base layer and a top layer over the base 
layer, so as to produce an interference colour, as set forth in WO 98/41095, the teachings 
of which are incorporated herewith by reference. The indicator colour can function as an 
indicator when contacted with a water or alcohol based electrolyte, since the coating will 
change colour. An exemplary multilayer nanocrystalline coating of silver with a blue 
interference colour is set forth in Example 1 . 
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Regarding the bi-layer interference coating BURRELL refers to another document, i.e., 
WO 98/41095. This document claims priority from U.S. patent application No. 08/818,869, 
which matured into U.S. Patent No. 6,333,093 to Burrell et al. The '093 patent, which has been 
cited by the Examiner, e.g., in the Office Action mailed January 11, 2006, (see page 8, section 9 

thereof) discusses the interference coating as follows (col. 2, line 66 to col. 3, line 24, emphases 
added): 

The base layer might be provided as a substrate (ex. medical device) which is partly 
reflective such that it can provide an interference colour when covered with a partly 
reflective, partly transmissive top layer. Preferably the base layer is formed from a metal 
selected from Ag, Au, Pt, Pd, Cu, Ta or Al, with Au, Ag, Pt, Pd and Cu being most 
preferred. Preferably both the top and base layers are formed from anti-microbial metals 
formed with atomic disorder. The top layer is most preferably formed from Au or Ag. 

Most preferably, the top layer is a composite material formed by depositing the anti- 
microbial metal in a matrix with atoms or molecules of a different material, wherein the 
different material provides atomic disorder in the matrix. The different material may be a 
biocompatible metal such as Ta, Ti, Nb, V, Hf, Zn, Mo, Si or Al, or oxides, nitrides, 
carbides, borides, halides, sulphides or hydrides of such biocompatible metals. 
Alternatively, the different material may be atoms or molecules absorbed or trapped from 
the atmosphere used in a vapour deposition process, including oxygen, nitrogen, hydrogen, 
boron, sulphur or halogens. As a further alternative, the different material may be an oxide, 
nitride, carbide, boride, halide, sulphide or hydride of an anti-microbial metal. Most 
preferably, the top layer is formed with Ag as the matrix metah and either or both or \sic. 
of| silver oxide and absorbed or trapped oxygen as the different material. 

It is readily apparent from the above-recited passages of the '093 patent that even when 

the top layer of the interference coating of the composite of Example 1 of BURRELL is a 

silver/oxide layer, the corresponding composite still has elemental silver on exterior surfaces 

thereof. 

In this regard, it is pointed out that the top layer is not a layer consisting of silver oxide 
(as apparently assumed by the Examiner), but a layer of silver/oxide, meaning that it consists of a 
matrix of elemental silver which contains inclusions of silver oxide and/or oxygen. Accordingly, 
even if the composite of Example 1 of BURRELL comprises the blue indicator layer on the 
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outermost surface thereof it still comprises elemental silver on the outermost surface , i.e., in the 
form of a silver matrix which contains inclusions of either or both of silver oxide and absorbed 
or trapped oxygen. Accordingly, the composite of Example 1 of BURRELL clearly comprises a 
coating of an antimicrobial metal (i.e., silver, either as such or in the form of a matrix which 
comprises inclusions) on the skin facing layer thereof, i.e., comprises silver on an exterior 
surface thereof, contrary to what is recited in all of the present independent claims. 

4. The Subject Matter of the Rejected Claims is Counter-Intuitive 

As reflected by the disclosure of BURRELL, it is counter-intuitive to provide the 

antimicrobial material (metal) on a surface which is not in direct contact with the skin (wound) 
because one would expect that this v^ll significantly hinder (quick) access of the antimicrobial 
material to the site where it is needed (i.e., a wound) and that not enough dissolved antimicrobial 
material (metal ions) will reach the skin to exert more than a non-negligible antimicrobial effect, 
if any, thereon. As set forth in more detail below, even the silver microspheres/microparticles of 
KIRKWOOD which are loaded with an antibiotic/antiseptic substance and are initially provided 
on a surface which is not in direct contact with the skin are intended to release this substance 
only after they have reached the surface of the skin. 

It is one of the surprising findings underlying the present invention that despite the fact 
that the antimicrobial metal is not in direct contact with the skin (wound), a sufficient 
antimicrobial effect can be obtained (see, e.g., paragraphs [0079] to [0081] of the present 
application). 
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In view of the foregoing, it is submitted that BURRELL teaches and recommends the 
exact opposite of what is recited in the present independent claims, wherefore the Examiner 
clearly has failed to establish a prima facie case of obviousness of the subject matter of any of 
independent claims 105, 163, 180, 207 and 208 (and the claims dependent therefrom) in view of 
BURRELL. 

C Claims 113-118, 124, 133-136, 142-146, 152-162, 165, 166, 168, 169, 171-173, 186, 
187, 190, 194, 195, 200-205, 208 and 210 Are Not Properly Rejected under 35 U.S.C. 
§ 103(a) As Being Obvious Over BURRELL in View of KIRKWOOD 

1. Summary of Rejection 

The rejection concedes that BURRELL is silent with respect to the physical limitations of 
the outer layer of the dressing. In this regard, the Examiner relies on the abstract and paragraphs 
[0015], [0052], [0054]-[0056] of KIRKWOOD and alleges that these paragraphs disclose 
corresponding physical limitations. 

2. BURRELL in View of KIRKWOOD Fails to Render Obvious Claims 113- 
118, 124, 133-136, 142-146, 152-162, 165, 166, 168, 169, 171-173, 186, 187, 190, 194, 
195, 200-205, 208 and 210 

Appellants submit that one of ordinary skill in the art has no apparent reason for 

combining the teachings of BURRELL and KIRKWOOD because the teachings of these two 
documents differ fundamentally in critical aspects thereof. For example, BURRELL teaches a 
solid, continuous coating of, inter alia, silver metal whereas KIRKWOOD merely suggests (i.e., 
does not even exemplify) a coating of microparticles or microspheres which may be loaded with, 
inter alia, colloidal silver. 
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Specifically, KIRKWOOD fails to disclose or suggest a coating which consists of silver 
metal as such, i.e., without any non-metallic and in particular, organic materials. Particularly 
from paragraphs [0052] and [0053] of KIRKWOOD it is apparent that a coating of colloidal 
silver according to KIRKWOOD would not consist of colloidal silver by itself, but would 
comprise microparticles or microspheres loaded with an antibiotic/antiseptic material such as, 
inter alia, colloidal silver in an amount of preferably 3 to 50 % by weight. These microparticles 
and microspheres and their preparation are described in detail in paragraphs [0047] to [0051] of 
KIRKWOOD. According to paragraph [0048] of this document, the microparticles/microspheres 
may, for example, be made of bioerodible materials and in particular, proteins such as albumin, 
collagen, cross-linked gelatin or zein, polysaccharides such as oxidized regenerated cellulose, 
biodegradable synthetic polymers such as polylactate/polyglycolate copolymers, 
glycosaminoglycans such as hyaluronate, and mixtures thereof 

A specific example of these microparticles or microspheres is described in paragraph 
[0070] of KIRKWOOD, i.e., cross-linked gelatin microspheres having an effective minimum 
diameter of from about 0.4 mm to about 1 mm and containing 3% w/w of chlorhexidine. 

Further, while according to paragraph [0114] of BURRELL the metal (silver) coating is 
most preferably present on at least the skin facing layer of a dressing, KIRKWOOD teaches that 
the loaded microparticles or microspheres are located on a side of the skin facing layer which is 
o pposite to the side which faces the skin. In this regard, paragraph [0053] may, for example, be 
referred to. Notwithstanding their initial position opposite the skin, these particles are intended 
to release the colloidal silver only after they have reached the skin surface (wound), i.e., after 
they have passed through enlarged apertures in the skin facing layer on which they are located 
(see, e.g., paragraphs [001 1], [0012] and [0046] and claim 1 of KIRKWOOD). 
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It is not seen that in view of these fundamental differences between the teachings of 
BURRELL and KIRKWOOD one of ordinary skill in the art would have any reason to combine 
the teachings of these two documents in any respect. For this reason alone, it is of no relevance 
whatsoever whether or not KIRKWOOD allegedly discloses some of the elements of the rejected 
claims which BURRELL fails to teach. 

Additionally, Appellants point out that although KIRKWOOD mentions colloidal silver 
as an example of an antibiotic/antiseptic substance this document does not further discuss, let 
alone exemplify a corresponding embodiment. In fact, the only specific 
microsphere/microparticle mentioned by KIRKWOOD is loaded with chlorhexidine (see 
paragraph [0070]), i.e., an (organic) substance which has virtually nothing in common with a 
metal such as silver. This is yet another reason why one of ordinary skill in the art would have no 
apparent reason to consult KIRKWOOD for any teachings which can be used for making 
embodiments of the composite of BURRELL. 

In view of the foregoing it is submitted that the Examiner has failed to establish a prima 
facie case of obviousness of the subject matter of any of claims 1 13-118, 124, 133-136, 142-146, 
152-162, 165, 166, 168, 169, 171-173, 186, 187, 190, 194, 195, 200-205, 208 in view of 
BURRELL and KIRKWOOD. 

D. BURRELL in View of KIRKWOOD and Further in View of BURTON Does Not 
Render Obvious Claims 137, 138 and 196 

1. Summary of Rejection 

The rejection concedes that BURRELL and KIRKWOOD are silent as to the use of a 
superabsorber comprising a polymer having recurring units derived from acrylic acid and 
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derivatives thereof but alleges that col. 4, lines 55-62 of BURTON teaches a multilayer 
absorbent wound dressing comprising an absorbent layer of 0-30 parts by weight of an acrylic or 
methacrylic acid ester, thereby allegedly rendering obvious the rejected claims. 

2. Response 

Appellants submit that claims 137, 138 and 196 are dependent claims and accordingly are 
not rendered obvious for at least all of the reasons which are set forth above with respect to 
BURRELL and KIRKWOOD (the deficiencies of which are not cured by BURTON). 

Moreover, the mere presence of (a relatively small amount of) an acrylic or methacrylic 
acid ester in a polymer does not automatically render this polymer superabsorbent. As is 
generally known in the art, superabsorbers (superabsorbents) are substances which are capable of 
absorbing many times their own weight of liquid (e.g., water). 

In view of the foregoing it is submitted that the Examiner has failed to establish a prima 
facie case of obviousness of the subject matter of any of claims 137, 138 and 196 in view of 
BURRELL, KIRKWOOD and BURTON as well. 

E. Additional Reasons Why At Least Claims 144-146, 156-158, 200, 201, 204 and 205 
Are Not Properly Rejected under 35 U.S.C. § 103(a) As Being Obvious Over 
BURRELL, Alone or in View of KIRKWOOD 

Even if the reasons set forth above in sections B. to D. were not considered sufficient to 
convince the Board that none of the rejected claims is rendered obvious by BURRELL, alone or 
in combination with KIRKWOOD (and BURTON), there are additional reasons with respect to 
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at least claims 144-146, 156-158, 200, 201, 204 and 205 which make it even more apparent that 
the rejection of these claims is without merit. 

L Claims 144 and 200 

Claims 144 (which ultimately depends from claim 105) and claim 200 (which ultimately 
depends from claim 1 80) both recite that silver is present in the claimed composite in an amount 
of from about 10 mg/m to about 600 mg/m . 

BURRELL fails to disclose or render obvious the use of a corresponding low amount of 
silver per unit area. On the contrary, the silver coating deposited in Example 1 of BURRELL is 
about 1000 nm (= 1 ^im) thick (see paragraph [0193]). With a density of silver of about 10.5 g/cc 
this amounts to more than 1000 mg/m^ of silver. It is not seen that this fact renders it obvious to 
one of ordinary skill in the art to use an amount of silver which is less than 60 % of the amount 
of silver used in Example 1 of BURRELL. 

In this regard, it must also be taken into account that the silver coating of BURRELL is 
present on an (exterior) composite surface which will come into direct contact with the skin 
whereas the silver in the composite of claims 144 and 200 does not come into direct contact with 
the skin, wherefore one would expect that in the latter case more silver is needed to achieve an 
antimicrobial effect than in the former case. 

KIRKWOOD does not give any amount of (colloidal) silver at all which could be used to 
calculate the amount of silver per unit area that is to be used. In fact, KIRKWOOD does not even 
give any specific example which would illustrate the use of (colloidal) silver in the 
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microparticles/microspheres taught therein. For at least all of these additional reasons, the 
Examiner has failed to establish a prima facie case of obviousness with respect to claims 144 and 
200. 

2. Claim 145 

Claim 145 (which ultimately depends from claim 105) recites that silver is present in the 

claimed composite in an amount of from about 50 mg/m to about 450 mg/m . 

BURRELL fails to disclose or render obvious the use of a corresponding low amount of 
silver per unit area. On the contrary, as set forth above with respect to claims 144 and 200, the 
silver coating deposited in Example 1 of BURRELL amounts to more than 1000 mg/m of silver. 
It is not seen that this fact renders it obvious to one of ordinary skill in the art to use an amount 
of silver which is less than 45 % of the amount of silver used in Example 1 of BURRELL, the 
more so because the silver coating of BURRELL is present on an (exterior) surface which will 
come into direct contact with the skin whereas the silver in the composite of claim 145 does not 
come into direct contact with skin, wherefore it would be expected that more silver is needed in 
the latter case. 

KIRKWOOD does not give any amount of (colloidal) silver at all which could be used to 
calculate the amount of silver per unit area. 

For at least all of these additional reasons, the Examiner has failed to establish a prima 
facie case of obviousness with respect to claim 145. 
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3. Claims 146 and 201 

Claim 146 (which ultimately depends from claim 105) and claim 201 (which uhimately 
depends from claim 180) both recite that silver is present in the claimed composite in an amount 
of from about 60 m^/m^ to about 80 mg/m^ . 

BURRELL fails to disclose or render obvious the use of a corresponding low amount of 
silver per unit area. On the contrary, as set forth above with respect to claims 144 and 200, the 
silver coating deposited in Example 1 of BURRELL amounts to more than 1000 mg/m^ of silver. 
It is not seen that this renders it obvious to one of ordinary skill in the art to use an amount of 
silver which is less than 10% of the amount of silver used in Example 1 of BURRELL, the more 
so because the silver coating of BURRELL is present on an (exterior) surface which will come 
into direct contact with the skin whereas the silver in the composite of claims 146 and 201 does 
not come into direct contact with the skin, wherefore it would be expected that more silver is 
needed in the latter case. 

KIRKWOOD does not give any amount of (colloidal) silver at all which could be used to 
calculate the amount of silver per unit area. 

For at least all of these additional reasons, the Examiner has failed to establish a prima 
facie case of obviousness with respect to claims 146 and 201. 

4. Claims 156 and 204 

Claim 156 (which depends from claim 105) and claim 204 (which ultimately depends 
from claim 1 80) both recite that the composite shows a peeling strength of from about 0.05 N/cm 
to about 1.5 N/cm . Claim 156 additionally recites (by being dependent from claims 203 and 
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202) that the composite has a thickness of from about 0.4 mm to about 2.5 mm and an area 
weight of from about 50 g/m^ to about 300 g/m^. 

Neither BURRELL nor KIRKWOOD discloses a corresponding property (and a 
combination of properties, respectively) and neither has the Examiner explained why these 
properties would be obvious to one of ordinary skill in the art in view of BURRELL and 
KIRKWOOD. Accordingly, the Examiner has failed to establish a prima facie case of 
obviousness with respect to claims 156 and 204 also for these additional reasons. 

5. Claim 157 

Claim 157 (which uhimately depends from claim 105) recites that the composite shows a 
peeling strength of from about 0.15 N/cm to about 0.8 N/cm . By being dependent from claims 
153, 144 and 141, claim 157 additionally recites that the composite has a sheet structure, 
comprises silver in an amount of from about 10 mg/m to about 600 mg/m and has an area 
weight of from about 80 g/m^ to about 160 g/m^. 

Neither BURRELL nor KIRKWOOD discloses a corresponding combination of 
properties and neither has the Examiner explained why these properties and in particular, a 
combination of these properties would be obvious to one of ordinary skill in the art in view of 
BURRELL and KIRKWOOD. Accordingly, the Examiner has failed to establish a prima facie 
case of obviousness with respect to claims 157 also for these additional reasons. 

6. Claims 158 and 205 

Claim 158 (which depends from claim 105) and claim 205 (which ultimately depends 
from claim 1 80) both recite that the composite shows a maximum tensile strength of from about 
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10 N/cm to about 40 N/cm . Claim 205 additionally recites (by being dependent from claims 203 
and 202) that the composite has a thickness of from about 0.4 mm to about 2.5 mm and an area 



Neither BURRELL nor KIRKWOOD discloses a corresponding property (and a 
combination of properties, respectively) and neither has the Examiner explained why these 
properties would be obvious to one of ordinary skill in the art in view of BURRELL and 
KIRKWOOD. Accordingly, the Examiner has failed to establish a prima facie case of 
obviousness with respect to claims 156 and 204 also for these additional reasons. 



Appellants respectfiilly submit that for at least all of the foregoing reasons the Examiner 
has failed to establish a prima facie case of obviousness of any of the rejected claims 105-187, 
189, 190 and 192-210 with respect to BUPOIELL, either alone or in view of KIRKWOOD and 
BURTON. The Board is, therefore, respectfully requested to reverse the Final Rejection, and to 
allow the application to issue in its present form. 



weight of from about 50 g/m^ to about 300 g/m^. 



VIIL CONCLUSION 



Respectfully submitted, 
Peter HILFENHAUS et al. 




Neil F. Greenblum 




June 1,2007 

GREENBLUM & BERNSTEIN, P.L.C. 
1 950 Roland Clarke Place 
Reston,VA 20191 
(703)716-1191 
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CLAIMS APPENDIX 

105. An antimicrobial composite comprising an outermost first, liquid-permeable layer and a 
second layer arranged on the first layer, wherein a coating of an antimicrobial metal in elemental 
form as such is present between the first and second layers on at least one of the surfaces of the 
first and second layers and substantially no antimicrobial metal in elemental form is present on 
exterior surfaces of the composite. 

106. The composite of claim 105, wherein the first layer comprises a foramenous material. 

107. The composite of claim 105, wherein the first layer comprises at least one of a hole and a 
mesh structure. 

108. The composite of claim 106, wherein the first layer comprises at least one of a perforated 
film and a mesh. 

1 09. The composite of claim 105, wherein the first layer comprises an organic polymer. 

1 1 0. The composite of claim 1 09, wherein the organic polymer comprises a polyolefin. 

111. The composite of claim 110, wherein the polyolefin comprises at least one of 
polyethylene and polypropylene. 
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1 12. The composite of claim 105, wherein the first layer comprises a polyethylene mesh. 

113. The composite of claim 105, wherein the first layer comprises openings having a size of 
from about 250 jxm to about 1400 jim. 

1 14. The composite of claim 1 12, wherein the polyethylene mesh comprises openings having 
a size of from about 400 |xm to about 700 ^m. 

115. The composite of claim 1 14, wherein the openings have a substantially triangular shape. 

1 16. The composite of claim 113, wherein the openings provide an open area of from about 15 
% to about 60 % of the surface area of the first layer. 

117. The composite of claim 106, wherein the first layer has a thickness of from about 0.02 
mm to about 0.8 mm. 

118. The composite of claim 107, wherein the first layer has a thickness of from about 0.05 
mm to about 0.5 mm. 

119. The composite of claim 105, wherein the second layer is one of a liquid-permeable layer 
and a liquid-absorbing layer. 
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120. The composite of claim 108, wherein the second layer comprises at least one of a 
perforated film and a mesh. 

121. The composite of claim 1 06, wherein the second layer comprises an organic polymer. 

1 22. The composite of claim .121, wherein the organic polymer comprises a polyolefin. 

123. The composite of claim 1 08, wherein the second layer comprises a polyethylene mesh. 

124. The composite of claim 105, wherein the second layer has a thickness of from about 0.02 
mm to about 2.5 mm. 

125. The composite of claim 1 19, wherein the second layer is a liquid-absorbing layer. 

126. The composite of claim 125, wherein the liquid-absorbing layer has a liquid-absorbing 
capacity of from about 300 gW to about 2000 g/m^. 

127. The composite of claim 126, wherein the liquid-absorbing capacity is from about 400 
g/m^ to about 1 000 g/ml 

128. The composite of claim 125, wherein the second layer comprises a textile sheet. 
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129. The -composite of claim 128, wherein the textile sheet comprises at least one of a 
nonwoven, a fleece, a fabric, a knit and a felt. 

130. The composite of claim 125, wherein the second layer comprises at least one of fibers 
and yams, 

131. The composite of claim 129, wherein the second layer comprises at least one of viscose, 
polyolefm and polyester. 

132. The composite of claim 129, wherein the . second layer comprises at least one of 
polyethylene and polypropylene. 

133. The composite of claim 125, wherein the second layer has a thickness of from about 0.3 
mm to about 2.4 mm. 

134. The composite of claim 128, wherein the second layer has a thickness of from about 0.5 
nun to about 1 ,4 mm. 

135. The composite of claim 125, wherein the second layer has an area weight of from about 
80 g/m^ to about 200 g/ml 

136. The composite of claim 135, wherein the second layer comprises a superabsorber. 
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137. The composite of claim 136, wherein the superabsorber comprises a polymer having 
recurring units derived from acrylic acid and derivatives thereof. 

138. The composite of claim 137, wherein the superabsorber is present in an amount of from 
about 0.01 % to about 40 % by weight, based on the second layer. 

139. The composite of claim 105, wherein the antimicrobial metal comprises at least one of 
Ag, Au, Pd, Ft, Cu, Ir, Zn, Sn, Sb, Bi and alloys comprising one or more of these metals. 

140. The composite of claim 106, wherein the antimicrobial metal comprises Ag and alloys 
thereof. 

141 . The composite of claim 105, wherein the composite has a sheet structure. 

142. The composite of claim 141, wherein the antimicrobial metal is present in an amount of 
from about 1 mg/m to about 1 g/m . 

143. The composite of claim 142, wherein the antimicrobial metal comprises at least one of 
Ag, Cu, Zn and an alloy of one or more of these metals. 

144. The composite of claim 142, wherein the antimicrobial metal comprises silver and is 
present in an amount of from about 10 mg/m^ to about 600 mg/m^. 
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145. The composite of claim 144, wherein the silver is present in an amount of from about 50 
mg/m^ to about 450 mg/m^. 

146. The composite of claim 145, wherein the silver is present in an amount of from about 60 
mg/m to about 80 mg/m , 

147. The composite of claim 107, wherein the first layer has a silver coating on a surface 
thereof which faces the second layer. 

148. The composite of claim 107, wherein the second layer has a silver coating on a surface 
thereof which faces the first layer, 

149. The composite of claim 147, wherein an intermediate layer is arranged between the silver 
coating and the first layer. 

1 50. The composite of claim 149, wherein the intermediate layer comprises aluminum. 

151. The composite of claim 105, wherein the first layer is coated with aluminum on one side 
thereof. 

1 52. The composite of claim 105, wherein the composite has an area weight of from about 50 

g/m^ to about 300 g/m^. 
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153. The composite of claim 144, wherein the composite has an area weight of from about 80 
g/m^ to about 1 60 g/m^. 

154. The composite of claim 105, wherein the composite has a thickness of from about 0.4 
mm to about 2.5 mm. 

155. The composite of claim 144, wherein the composite has a thickness of from about 0.5 
mm to about 1 .4 mm. 

156. The composite of claim 105, wherein the composite shows a peeling strength of from 
about 0.05 N/cm to about 1.5 N/cm. 

157. The composite of claim 153, wherein the composite shows a peeling strength of from 
about 0.15 N/cm to about 0.8 N/cm. 

1 58. The composite of claim 105, wherein the composite shows a maximum tensile strength of 
from about 10 N/cm to about 40 N/cm. 

159. The composite of claim 142, wherein the composite shows a 24-hour release of the 
antimicrobial metal of from about 0.05 mg/m to about 3 mg/m . 
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160. The composite of claim 144, wherein the composite shows a 24-hour release of the silver 
of from about 0. 1 mg/m^ to about 2 mg/m^. 

161. The composite of claim 153, wherein the composite has a surface area of at least about 
0.5 cml 

162. The composite of claim 161, wherein the composite has a surface area of not more than 
about 1 m^. 

163. An antimicrobial composite comprising a first, liquid-permeable layer and a second, 
liquid-absorbing layer on the first layer, wherein the first layer comprises a coating of elemental 
silver as such on a side which faces the second layer, the second layer comprises a nonwoven 
which comprises at least one of polyethylene, polypropylene, polyester and viscose, and wherein 
substantially no silver metal is present on exterior surfaces of the composite. 

1 64. The composite of claim 1 63, wherein the first layer comprises a polyethylene mesh. 

165. The composite of claim 163, wherein the first layer has a thickness of from about 0.05 
mm to about 0.5 mm. 

166. The composite of claim 165, wherein the second layer has a thickness of from about 0.5 
mm to about 1 .4 mm. 
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167. The composite of claim 164, wherein the second layer has a liquid-absorbing capacity of 
from about 400 g/m^ to about 800 g/m^. 

168. The composite of claim 166, wherein the second layer has an area weight of from about 
80 gW to about 150 g/m^ 

169. The composite of claim 163, wherein the silver is present in an amount of from about 50 
mg/m^ to about 450 mg/m^. 

1 70. The composite of claim 163, wherein an aluminum coating is arranged between the silver 
coating and the first layer. 

171 . The composite of claim 163, wherein the composite has an area weight of from about 80 
g/m^ to about 1 60 g/m^, 

172. The composite of claim 171, wherein the composite has a thickness of from about 0.4 
mm to about 2.5 mm. 

173. The composite of claim 171, wherein the composite shows a 24-hour release of silver of 
from about 0. 1 mg/m to about 2 mg/m . 

1 74. A wound covering article comprising the composite of claim 1 05. 
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175. A wound covering article comprising the composite of claim 163. 

1 76. The article of claim 174, which is one of a wound dressing, a compress, and a bandage. 

177. An antimicrobial skin care article which comprises the composite of claim 105. 

1 78. An antimicrobial skin care article which comprises the composite of claim 1 63. 

1 79. A diaper which comprises the composite of claim 105. 

180. An antimicrobial composite comprising a first, liquid-permeable layer and a second 
liquid-absorbing layer arranged on the first layer, wherein a layer which comprises an 
antimicrobial metal in elemental form as such is present between the first and second layers and 
substantially no antimicrobial metal in elemental form is present on exterior surfaces of the 
composite. 

181. The composite of claim 1 80, wherein the first layer comprises a foramenous material. 

1 82. The composite of claim 180, wherein the first layer comprises at least one of a hole and a 
mesh structure. 
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183. The composite of claim 181, wherein the first layer comprises at least one of a perforated 
film 'and a mesh. 

1 84. The composite of claim 1 80, wherein the first layer comprises an organic polymer. 

185. The composite of claim 184, wherein the organic polymer comprises at least one of 
polyethylene and polypropylene. 

186. The composite of claim 105, wherein the first layer comprises openings having a size of 
from about 250 ^m to about 1400 |xm. 

187. The composite of claim 181, wherein the first layer has a thickness of from about 0.02 
mm to about 0.8 mm. 

1 89. The composite of claim 1 80, wherein the second layer comprises an organic polymer. 

190. The composite of claim 180, wherein the second layer has a thickness of fi-om about 0.02 
mm to about 2.5 mm. 

192. The composite of claim 180, wherein the liquid- absorbing layer has a liquid-absorbing 
capacity of from about 300 g/m^ to about 2000 g/m^. 
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1 93. The composite of claim 1 80, wherein the second layer comprises a textile sheet. 

194. The composite of claim 193, wherein the second layer has an area weight of from about 
80 g/m^ to about 200 g/ml 

195. The composite of claim 1 80, wherein the second layer comprises a superabsorber. 

196. The composite of claim 195, wherein the superabsorber is present in an amount of from 
about 0.01 % to about 40 % by weight, based on the second layer. 

197. The composite of claim 180, wherein the antimicrobial metal comprises at least one of 
Ag, Au, Pd, Ft, Cu, Ir, Zn, Sn, Sb, Bi and alloys comprising one or more of these metals. 

198. The composite of claim 197, wherein the antimicrobial metal comprises Ag and alloys 
thereof. 

1 99. The composite of claim 1 80, wherein the composite has a sheet structure. 

200. The composite of claim 199, wherein the antimicrobial metal comprises silver and is 
present in an amount of from about 10 mg/m to about 600 mg/m . 
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201 . The composite of claim 200, wherein the silver is present in an amount of from about 60 
mg/m to about 80 mg/m . 

202. The composite of claim 180, wherein the composite has an area weight of from about 50 
g/m^ to about 300 g/ml 

203. The composite of claim 202, wherein the composite has a thickness of from about 0.4 
mm to about 2.5 mm. 

204. The composite of claim 203, wherein the composite shows a peeling strength of from 
about 0.05 N/cm to about 1 .5 N/cm. 

205. The composite of claim 203, wherein the composite shows a maximum tensile strength of 
from about 10 N/cm to about 40 N/cm. 

206. The composite of claim 108, wherein the composite shows a 24-hour release of the 
antimicrobial metal of from about 0.05 mg/m to about 3 mg/m . 

207. An antimicrobial composite comprising a first, liquid-permeable layer and a second, 
liquid-absorbing layer arranged on the first layer, wherein silver in elemental form is present 
between the first and second layers as a coating on at least a surface of the first layer and 
substantially no silver metal is present on exterior surfaces of the composite, and wherein the 
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first layer comprises at least one of a hole and a mesh structure and is coated with aluminum on 
at least the surface thereof which is coated with silver. 

208. An antimicrobial composite comprising a first, liquid-permeable layer and a second layer 
arranged on the first layer, wherein silver in elemental form is present between the first and 
second layers as a coating on a surface of the first layer and substantially no silver metal is 
present on exterior surfaces of the composite, wherein the first layer comprises an aluminum 
coating under the silver coating, and wherein the first layer has a thickness of firom about 0,02 
mm to about 0.8 mm. 

209. The composite of claim 207, wherein silver is present in an amount of from about 10 
mgW to about 600 mg/m^. 

210. The composite of claim 208, wherein silver is present in an amount of fi-om about 50 
mg/m to about 450 mg/m . 
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None. 



EVIDENCE APPENDIX 
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RELATED PROCEEDINGS APPENDIX 

None. 



{P24008 00200490.DOC} 



39 



